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Marriage Ordinance (Cap 

181) ss 21, 40 

 

Matrimonial Causes Ordi-

nance (Cap 179) s20(1)(d)  

 

Basic Law art 37  

 

BORO(Cap 383) arts 14(1), 

19(2)  

 

European Convention on 

Human Rights art 8 

 

 

Right to marriage - Transsexual Persons - Whether the 

words “woman” and “female” in Marriage Ordinance 

ss 21 and 40 pertain solely to a biological female and 

therefore exclude transgender persons 
 

The Appellant is a post-operative male-to-female transex-
ual person seeking to permission to marry her male  
partner. The Respondent denied her application on the 
ground that she was not a “woman” within the purview 
of the Marriage Ordinance (MO) and Matrimonial 
Causes Ordinance (MCO).  

The Appellant’s constitutional challenge failed at first 
instance and the Court of Appeal. Both courts  upheld 
the construction of Respondent that “woman” pertained 
to solely a “biological woman.”  

 
The CFA first noted that the MO s20(1)(d) was  
patterned after the Nullity of Marriage Act 1971 (UK) 
which states that a marriage not involving a man and a 
woman are void. The said law was an adaptation of the 
decision in Corbett v Corbett.  
 
Corbett involved the issue of whether a transsexual 
woman was deemed a woman for purposes of marriage. 
Ormond J answered the query in the negative pointing 
out that essence of marriage is the ability to engage in a 
heterosexual relationship for the purpose of procreation. 
Thus, while a transsexual woman may be deemed a 
woman for some purposes (such as for the issuance of a 
passport or an ID card), she cannot be considered as 
such for the purpose of marriage.  
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With regard to the constitutional issue, the CFA relied extensively  on Strasbourg 
jurisprudence interpreting ECHR Article 8 and society’s changing attitude  
towards marriage which reveal that procreation is no longer regarded as  
paramount reason for marrying. Companionship is now viewed as a valid consid-
eration. While HK law allows a transsexual person such as W to live as a woman 
and engages in a relationship with a member of the opposite sex, it precludes a 
transsexual from marrying. MCO s20(1)(d) and MO s40 therefore impede the 
right to marry.  The CFA then concluded that one who has undergone a sexual 
reassignment surgery “should in principle” be allowed to marry a man pursuant 
to the Basic Law Article 37 and BORO Article 19(2). However, it clarified that it 
would not set the parameters on who should be considered a “woman” for the 
purpose of marriage reasoning that the matter would be better addressed by the 
legislature.   

W v Registrar of Marriage (cont’d) 

“While many in society will still 

no doubt regard procreation as of 

grand importance to marriage, 

many others will take a different 

view. Many people now marry 

without having children, while 

others have children without 

getting married, neither group 

attracting social opprobrium.”  

 
Chief Justice Ma and Mr. 

Justice Ribiero PJ  
W and Registrar of Marriage 

Page 2 

Volume 3, Issue 1 www.law.hku.hk/ccpl/ 

Vallejos Evangeline Banao v Commissioner of Registration 

and Another  

Court of Final Appeal 

[2013] HKCFA 56 

25 March 2013 

Basic Law arts 22 (4), 24 (2) 

(3), 24 (2) (4), 154 (2), 158, 

158 (2), 158 (3) 
 
Immigration Ordinance 

(Cap 115) – ss 2 (4) (a), 2 (4) 

(a) (vi) 
 
UK Education Act (1944) , 

(1962) s 1(1) 
 
Constitution of the People’s 

Republic of China art 67 (4)  

Right of Abode - Foreign domestic helper - Non Chi-

nese national - Ordinary resident -  Permanent Resi-

dent Status  
 
The Appellant was a Philippine national married to 
another Philippine national with five (5) children. 
She had travelled to Hong Kong to work as domestic 
helper in 1986 and worked for the same employer 
under a series of contracts. The Appellant had  
returned to Philippines each time her contract  
expired and her permission to return to Hong Kong 
was renewed on each occasion. The Commissioner 
of Registration in this regard refused verification of 
eligibility for permanent identity card for the Appel-
lant and the appeal made to the Registration of  
Persons Tribunal failed subsequently.  
 
This appeal with regards to the constitutionality of 
Section 2 (4) (a) of the Immigration Ordinance was 
made following the reversal of the judgment of the 
High Court accepting the argument of unconstitu-
tionality by the Court of Appeal.   
 
The  second  Appellant  to  the  case  was  also  a  
Philippine   national   who   had  travelled  to   Hong  

http://www.hklii.hk/eng/hk/cases/hkca/2012/149.html
http://www.hklii.hk/eng/hk/cases/hkca/2012/149.html


 

 

Vallejos v Director of Registration cont’d 

“It is always necessary to examine 

the factual position of the person 

claiming to be ordinarily resident 

to see whether there are any 

special features affecting the 

nature and quality of his or her 

residence.” 

 

Chief Justice Ma  
Vallejos v Director of 

Regisration 
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Kong to work as a domestic helper in 1985. However in 2007 the second Appel-
lant was granted permission to remain in Hong Kong without restriction on his 
employment. Since the second Appellants’ case dealt with the matter of estoppel 
and was remitted to the Registration of Persons Tribunal, it was not considered in 
this appeal.  
 
The Court considered its decisions in light of Article 24 (2) (4) of the Basic Law 
and Section 2 (4) (a) of the Immigration Ordinance, wherein provision are made 
for the acquisition of permanent residency by persons not of Chinese nationality 
and the exclusion of certain classes of persons from this provision.  
 
In coming to their decision the Court first looked to the scheme under which  
foreign domestic helpers (FDH) are allowed to enter and work in Hong Kong. The 
Court held that the terms of how an FDH is allowed to enter and work in Hong 
Kong is highly restrictive and subject to control of the Director of Immigration. A 
FDHs’ permission to remain and work in Hong Kong is tied to his/her contract 
which expires upon completion or termination of the contract. The FDH is not 
allowed to change employers other than in exceptional circumstances and are 
mandatorily required to return to their country of origin with each new contract 
and await visa renewal. Furthermore it was noted that the FDH is not admitted to 
Hong Kong for settlement but permitted only to remain for a specific employment 
for a limited period and is restricted from brining dependents to Hong Kong for 
residence.  

 In coming to their decision with regards to the proper interpretation of the 
phrase ‘ordinarily resident’ the Court rejected the argument put forward by the 
Appellant who relied on the case of R v Barnet London Borough Council ex parte Shah 
wherein Lord Scarman was of the view that “ordinarily resident” must be inter-
preted according to the “natural and ordinary” meaning of the words. The Court 
stated that it was necessary to consider whether there was any special features  
affecting the nature and quality of his or her residence, and whether such feature 
would affect the person from being traditionally recognized as an ‘ordinary  
resident’. This was agreed to be a question of fact. Critiquing Lord Scarman’s  
approach to interpreting the phrase ‘ordinary resident’, the Court stated that  
asserting that the words must bear the ‘natural and ordinary meaning’ places a 
burden on anyone seeking to advance a different meaning.  

The Court held that the factual situation of the FDHs permission to enter and 
remain in Hong Kong must be looked at in order to see whether it is in line with 
meaning of the phrase ‘ordinary resident’. Considering the stringent restrictions 
placed on FDHs in their terms to enter and work in Hong Kong the Court  
concluded that the FDHs are qualitatively far removed from what is traditionally 
recognized as ‘ordinary resident’ and therefore held that Section 2 (4) (a) (vi) is 
constitutional and consistent with Article 24 (2) (4).  
 

 

www.law.hku.hk/ccpl/ 

http://www.publications.parliament.uk/pa/ld200203/ldjudgmt/jd031023/barnet-2.htm


 

 

Vallejos v Director of Registration  cont’d 

“[I]t has to be remembered that 

the applicant bears the burden of 

proof on the question of internal 

relocation. True it is that this 

must be read subject to the high 

standards of fairness required. 

But, as mentioned, high 

standards of fairness must be 

considered in the context of 

individual cases.” 

 

Hon. Chueng CJHC 
Tk v Michael C. Jenkins, 

ESQ  
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With regards to the Commissioners request for reference to the Standing  
Committee of the National People’s Congress under Article 158 (3), the Court 
held that per Article 158 the only the Court is empowered with the discretion to 
decide whether or not to make such reference to Standing Committee. However 
since the Court per jurisdiction vested in it to interpret provisions of the Basic 
Law under Article 158 (2) had reached the true construction of Article 24 (2) (4), 
held that reference to the Standing Committee was unnecessary.  

 
 
 

Court of Appeal 
[2012] HKCA 502 
21 November 2012  
CAT arts 1, 1 (a), 2, 3

(1), 3(2) 

 

 
 

www.law.hku.hk/ccpl/ 

TK v Michael C. Jenkins, ESQ  

Non-Refoulement -  State Protection - State acquiescence

- Burden of proof where flagrant and gross violations -  
Feasibility of relocation within home country -  High 

standard of fairness 
 
The Applicant is a Pakistani national whose torture claim 
was considered by the Respondent. In his claim, he  
recounted that he had purchased a plot of land from D, a 
local gangster who allegedly belonged to an influential 
political family in their locality, for approximately half 
the market price. A week after the sale D refused to  
complete, and along with three other men, stormed  
Applicant’s office and threatened him. The Applicant 
managed to escape, but his friend did not. The incident 
provoked Applicant to leave and move to another city in 
Pakistan. A month later, he fled to Shenzhen and  
attempted to cross the border to Hong Kong but was  
apprehended by immigration officials.  
 

After his arrest, the Applicant filed a torture claim under 
the CAT alleging that the government would tolerate the 
actions of D if he would be repatriated to Pakistan. His 
application was then processed using the enhanced  
two-tiered administrative screening mechanism . His  
application was  considered first by the concerned  
immigration director, then by an adjudicator to whom 
the Chief Executive delegated the authority to review  
petitions relating to torture claims.   
 
Both the immigration director and the adjudicator  
concluded that the Applicant was not at  risk of being 
tortured. The immigration director noted that his  
problem was contained within his home village, thus, he 
may relocate elsewhere in Pakistan. The adjudicator, on   
 

http://www.hklii.hk/eng/hk/cases/hkca/2012/502.html


 

 

 

“[T]here is a ‘spectrum of cases’ 

regarding the source of persecution 

(or, in the present context, torture) 

giving rise to a claimant’s fear. 

The more closely the persecution 

or torture is linked to the state, 

and the greater the control of the 

state over those acting or 

purporting to act on his behalf, 

the more likely (other things being 

equal) that a victim of 

persecution or torture in one place 

will be similarly vulnerable in 

another place will the other state. 

The converse may also be true.” 

 

Hon. Chueng CJHC 
Tk v Michael C. Jenkins, 

ESQ  
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the other hand, pointed out that Applicant had not proven that D’s sphere of  
influence extended throughout Pakistan, making it possible for Applicant to  
relocate. 
 
This appeal concerned the decision of the Adjudicator, the challenges being that 
the wrong burden of proof had been applied, that he had failed to consider the 
adequacy State protection as acquiescence on the part of the State, and that it was 
not appreciated that contention against internal relocation was serious owing to 
the widespread corruption and human rights violations in Pakistan.  
 
On the issue of shift of burden of proof, it was accepted that the nature of CAT 
proceedings were inquisitorial and not adversarial in nature. To this end, it was 
appropriate for the adjudicator to draw attention to matters that obviously require 
clarification or elaboration  so that they can be addressed by the person  
concerned. The obligation here is placed on the adjudicator to  obtain the  
relevant information on the conditions of a receiving country. 
 
The court went on to consider General Comment No. 1 adopted by the CAT, 
which places the ultimate burden on the claimant to prove his claim. In the case 
on hand, the claimant could not establish a substantial ground for believing that 
he would be in danger of being subject to torture simply by reference to a pattern 
of gross, flagrant or mass violations of human rights irrespective of the relevance 
of such situation to his personal concern. It was not the case, as alleged by the  
Applicant, that where there was a pattern of gross, flagrant or mass violations of 
human rights that there would be a shift of the burden of proof to the State party 
upon proof of such pattern.  
 
Turning to the matter of State acquiescence, the court reiterated that the CAT did 
not cover risk emanating from non-governmental entities without the consent or 
acquiescence of the government. An exception (Elmi) was provided only in  
situations where the State authority was wholly lacking and the acts were commit-
ted by a quasi-governmental authority.  
 
In the case on hand, it was found that there was no basis for holding that the  
Pakistan police had actual knowledge as to the fraud or the killing of the Appli-
cant’s friend. The court noted that the question of whether D was habitually in-
volved in gangster activities was one which should have been considered by the 
Adjudicator, and that it could only interfere on the grounds of Wednesbury unrea-
sonableness. It was accepted that the adjudicator had not addressed his mind to 
the extension of the meaning of acquiescence arising from breach of due dili-
gence, however, given the acceptance of the evidence of the Applicant as to the 
circumstances under which he fled and his assertions as to the kind of person D 
was, fault could not be found with the decision that there was no substantial 
ground for believing that the Applicant would be harmed upon his return.   
 

 

TK v Michael C. Jenkins, ESQ cont’d 

http://www.refworld.org/docid/3f588eda0.html
http://www.bailii.org/ew/cases/EWCA/Civ/1947/1.html
http://www.hklii.hk/eng/hk/cases/hkca/2012/502.html
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TK v Jenkins cont’d 

The court then considered the claim that internal relocation was not an answer to 
a CAT claim. It was noted that in BSS v Canada the CAT Committee had rejected 
complaints on the ground that the complainant failed to substantiate that he 
would be unable to lead a life free of torture in another part of India. The ration-
ale for internal relocation explained in the judgment of the House of Lords in 
Januzi v Home Secretary was also cited, with the court going on to find that the 
correct approach in applying the reasonableness of internal relocation was that 
expressed in the Canadian case of Thirunavukkarasu. This approach placed a 
higher threshold for a claimant and focused on the consequences to the asylum 
seeker of settling in the place of relocation instead of his previous home. The at-
tending duty on the part of the Director and/or adjudicator in light of this test 
was to obtain the necessary information as to the general condition of the home 
country and apply them to the matter of internal relocation.  
 
Given that the Applicant had not raised the issue of whether he would face hard-
shop in respect of the relocation, the court dismissed the assertion that this part of 
the adjudicator’s decision was wrong.  

Hong Kong Special Administrative District v Wong Lin Kay 

Court of Final Appeal 
[2012] HKCFA 33 
02 April 2012 

Road Traffic Ordinance 

(Cap 374) s 44 (1) (b)  

Breach of fiduciary duty - Breach of public trust - Common 
law offence - Driving while disqualified -  Integrity offence - 
Misconduct in public office -  Public official 
 
The Respondent was a government driver attached to 
the  Agriculture,  Fisheries  and  Conservation  
Department.  In  early  2009  the  Respondent  was  
convicted of driving with an blood alcohol concentra-
tion above the prescribed limit and was suspended 
from driving for six (6) months. Notwithstanding the 
suspension the Respondent continued in his employ-
ment  with  the  Agriculture,  Fisheries  and  
Conservation  Department  without  disclosing  his  
conviction to his employer.  
 
Subsequently the Respondent was convicted in the 
Kwun  Tong  Magistrates  Court  for  driving  while  
disqualified under Section 44 (1) (b) of the Road  
Traffic Ordinance. He was given a sentence of 6 
months imprisonment and a 2 year suspension from 
driving. Concurrently the Respondent was sentenced 
to 15 months imprisonment for misconduct in public 
office.  

“Misconduct in public office is a 

serious criminal offence, but …any 

attempt to produce a single all-

embracing definition is likely to fail 

to include some particular instance.”  

 

Lord Millett NPJ  
HKSAR v Wong Lin Kay 

http://www.refworld.org/docid/4162a5a06.html
http://www.hklii.hk/eng/hk/cases/hkcfa/2012/33.html
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On appeal McMahon J dismissed his appeal against the conviction and sentence 
on the driving charges but allowed the appeal on the conviction and sentence on 
the charge of misconduct in public office holding that it was his Lordships’ view 
that the position held by the Respondent had little if any bearing on public  
interest or on the manner in which the Department’s work was performed as if he 
were a public official.  
 
On the application of the prosecution, leave to appeal was granted to consider the 
definition of the term ‘public official’ for the purposes of a common law offence 
of misconduct in public office.  
 
The Court in rejecting the argument of the prosecution that the question of who 
is a ‘public officer’ should be considered independently of other elements stated 
that the question of who is a ‘public officer’ must be considered in relation to the 
powers, duties and discretion entrusted to that office.  
 
While it was accepted that misconduct in public office was a serious criminal  
offence, the Court stated that the offence does not relate to any misconduct in the 
performance of duties by any government employee or civil servant.  Referring to 
Shum Kwok Sher v HKSAR the Court held that an examination of the particular 
powers, discretions or duties entrusted to the official for the public benefit and 
whether the alleged misconduct involves the abuse of those powers was necessary. 
Further it was stated that if it is seen that the official does not hold such powers 
he would then not be a candidate for prosecution for the offence even though he 
may be an employee of a government department of other analogous body.  
 
In applying this definition the Court concluded that while the Respondent was 
guilty of serious and deliberate misconduct in the course of his employment, since 
the respondent did not occupy a public office entrusting him with powers and 
discretions to be exercised for public benefit, the respondent was not guilty of the 
offence of misconduct in public office.   

www.law.hku.hk/ccpl/ 

HKSAR v Wong Lin Kay cont’d 

“One must examine what… powers, 

discretions or duties have been 

entrusted to the defendant in his 

official position for the public 

benefit, asking how …. the 

misconduct alleged involves and 

abuse of those powers …” 

 

Lord Millett NPJ  
HKSAR v Wong Lin Kay 

Ghulam Rbani v Secretary of Justice for and on behalf of 

the Director of Immigration  

Court of Final Appeal  
[2014]  HKCFA  21 
13 March 2014  
 
Immigration Ordinance 
(Cap 115) ss19, 32 

 
BORO art 5(1), 11 
 
Basic Law arts 11, 28  

Removal order -  Hardial Singh Principles -  Administrative 
detention  -  Recognizance   -  Whether  internal  relocation  
feasible 

The Appellant repeatedly entered into and overstayed 
in Hong Kong in 1992, 1995, 1999 and 2000 using 
different travel documents stating dissimilar dates of 
birth. On his last trip, he overstayed for four-and-a-half 
years until he was arrested for a gambling offence. 

http://www.hklii.hk/chi/hk/cases/hkcfa/2002/27.html
http://www.hklii.hk/eng/hk/cases/hkcfa/2014/21.html
http://www.hklii.hk/eng/hk/cases/hkcfa/2014/21.html
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He was convicted of the two violations, for overstaying and for the gambling  
offence, and was imprisoned for seven months.  
 
He was released on 23 August 2005 and placed under administrative detention 
pursuant to Immigration Ordinance (IO) sec 32(2A)(a). A removal order was  
issued against him on 10 September 2005. Two days later, or on 12 September 
2005, the Appellant filed a torture claim under the CAT on the grounds of non -
refoulment. The removal order against the Appellant was removed on 15 Septem-
ber 2005 and was released on recognizance six weeks later.  
 
The Appellant argued that his detention violated BORO Article 5(1) and Basic 
Law Article 28 in relation to Article 41. He asserted that the director had abused 
the detention permissable under IO Article 32. Citing the case of Hardial Singh, it 
was submitted that his administrative detention (by immigration authorities) 
became illegal once it became apparent the removal would not be achieved within 
the intended time frame.  Moreover, he argued that the legal basis for such such  
detention was lost upon the revocation of the 15 September 2005 removal order. 
He pointed out that the Director failed to publish any statement of policy justify-
ing the criteria for detention under Section 32 of the IO. 
 
The Appellant  claimed damages on the ground that  his detention was unlawful, 
thus, tantamount to false imprisonment and a breach of his constitutional rights. 
The court thus sought to determine whether the Appellant’s detention pursuant 
to IO sec 32(2A)(a)  was lawful.  

The court explained that the  right to personal freedom and the concomitant right 
to be protected against arbitrary detention are the cornerstones of common law.  
It reiterated the Hardial Singh principles as checks on the exercise of the power of 
administrative detention, noting the various limitations imposed on decision-
makers in this regard. First, the Secretary of State must intend to deport a person 
and can only use this power to detain for that purpose. Second, the deportee may 
only be detained for a reasonable period. Third, if prior to the expiration of the 
reasonable period, it becomes obvious that deportation will not be effected within 
expected timeframe, the Secretary of State should not exercise his power of deten-
tion. Lastly, the Secretary of State should act with the reasonable diligence and 
expedition to effect removal. It was further explained that the second principle is 
applicable only pending removal and the person must be released upon the expira-
tion of the reasonable period. The third principle applies when prior to the expira-
tion of the period, it becomes apparent that the person will not deported within a 
reasonable period. In case the detention becomes unlawful even if the reasonable 
period has not yet expired.  

www.law.hku.hk/ccpl/ 

“It is necessary as a matter of 

public law to strike a balance 

between on the one hand, 

preserving a beneficial discretion 

which is not excessively fettered; 

and providing transparency to 

promote non-arbitrary decision-

making on the other. Whether a 

public law duty to publish policies 

arises therefore depends very much 

on the nature of the discretionary 

power concerned and how it is 

exercised”.  

 

Chief Justice Ma  
Ghulam Rbani v Secretary 

for Justice 

http://www.hklii.hk/eng/hk/cases/hkcfa/2014/21.html
http://www.hklii.hk/eng/hk/cases/hkcfa/2014/21.html
http://www.bailii.org/ew/cases/EWHC/QB/1983/1.html
http://www.bailii.org/ew/cases/EWHC/QB/1983/1.html
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Ghulam Rbani v Secretary of Justice for and on behalf of 

the Director of Immigration  

www.law.hku.hk/ccpl/ 

The court concluded that because the detention power granted by IO sec 32 to 
the Director are discretionary, the Hardial Singh principles should apply. It must 
likewise be noted that IO sec 19  states who may be detained pursuant to sec 32 
thereof: person could have been refused permission to land within two months 
of their arrival; those who landed unlawfully or breached the conditions of their 
stay; and those without permission to stay.  

IO Sec 32(2A) is subject to the specified time-limits for its exercise and IO 32(2A)
(c) states that a second 21-day extension may be allowed only if inquiries  
necessary to make a decision on the propriety of a removal order have not been 
completed.  However, the provision does not set a period to effect a removal  
order but provides that the determination of “reasonable period” of detention 
will depend on the attendant circumstances.  

Here, the CFA noted the inordinate delay in the proceedings against the Appel-
lant and found him to be at fault. His CAT claim complicated the process as it 
contradicted his earlier position of voluntary repatriation to Pakistan. Nonethe-
less, the court found that the Appellant’s prolonged  detention violated the sec-
ond, third and fourth Hardial Singh principles and concluded that he should 
have been released 10 days before he was actually freed.  

“Giving effect to the words “in 

accordance with law” in BL Art 

41, it is necessary to read BL Art 

28, which is concerned with 

freedom of the person in general, 

as subject to that specific 

exception provided for by section 

11, given constitutional status by 

BL Art 39.”  

 

Chief Justice Ma  
Ghulam Rbani v Secretary 

for Justice Abid Saeed v Director of Immigration  

Court of Appeal 

[2012] HKCA 241 

11 June 2012 

Removal orders -  Administrative detention pending removal - 
Absence  from  Hong  Kong  being  a  bar   for  civil  claims -  
Claim for damages   
 
The Appellant was a Pakistani national who following 
illegal entry into Hong Kong in 2006 made a claim 
under Article 3 of the Convention Against Torture. A 
concurrent claim was also made for refugee status to 
the United Nations High Commissioner for Refugees. 
Following dismissal of both claims the Appellant was 
served notice of removal by the Director of Immigra-
tion in 2011. Subsequent to the Appellant’s initial  
entry into Hong Kong and on being served notice of 
removal,  the Appellant  was  held in administrative  
detention. He was later released on his own recogni-
zance on both occasions.  
 
In 2011 leave to appeal was sought for judicial review 
of the  order  for removal, which was dismissed. Lam J.  

 

CAT art 3 

 

Immigration Ordinance 

(Cap 115) ss 4 (1) (a), 18, 19 

(1) (b) (i), 19 (1) (b) (ii), 25, 

32 (1)(a), (3A), 4(A), 4(a) 

http://www.hklii.hk/eng/hk/cases/hkcfa/2014/21.html
http://www.hklii.hk/eng/hk/cases/hkcfa/2014/21.html
http://www.bailii.org/ew/cases/EWHC/QB/1983/1.html
http://www.hklii.hk/eng/hk/cases/hkca/2012/241.html
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Abid Saeed v Director of Immigration cont’d  

“What must be remembered is that 

the legislature has entrusted to the 

Director the discretionary power to 

formulate policies governing 

matters of immigration and to do 

so in light of Hong Kong’s unique 

circumstances” 

 

Hon Tang VP 
Abid Saeed v Director of 

Immigration 
 

www.law.hku.hk/ccpl/ 

in his judgment thereto stated that there would be no reasonable prospect of suc-
cess for the application. The Court first considered the lawfulness of the removal 
order of the Director of Immigration, wherein the Appellant claimed that the  
removal order had a limited statutory life of 28 days unless extended by Court. 
The Court considering Section 19 (1) (b), Section 32 (3A) read in light of Section 
32 (4A) and the procedure lain down in Section 25 of the Immigration Ordinance 
stated that it would be unrealistic if such time bar were applied for such removal  
orders.   
 
Further in considering Section 32 (4) (a) of the Immigration Ordinance which was 
relied on the Appellant for his claim on the time bar, the Court held that this  
Section only applied in limited circumstances wherein which the individuals  
physical presence is required for purposes of a criminal investigation or for provid-
ing evidence at a criminal trial.  
 
The Appellant also averred that under Sections 32 (1) (a) and 18 of the  
Immigration Ordinance, the Director of Immigration should have carried out such 
removal of the Appellant within two months of his entry into Hong Kong,  
therefore was barred such removal at such a later date. The Court however held 
that this reference to the time period of two months related to instances of 
‘summary removal’, but did not serve as a bar for removal at a later date. Under 
Section 19 (1) (b) (i) of the Immigration Ordinance, it was held that the Director 
of Immigration was given the broader power to remove a person no matter what 
the basis if it appears to him that such person has entered Hong Kong illegally.    
 
In considering the Appellants claim that his removal from Hong Kong would  
impede upon his civil claim for damages, the Court was of the view that this would 
not  be so.  While  the Appellants’  absence  from Hong  Kong would be an  
inconvenience it was agreed that the suit may be pursued even if the Appellant was 
not physically present in Hong Kong. Further the Court refused to accept the  
arguments put forward that the Appellants absence from Hong Kong would place 
the Director of Immigration at a tactical advantage. 

A and The Commissioner of ICAC 

Court of Final Appeal 
[2012] HKCFA 79 
13 November 2012 
 
Prevention against Bribery 
Ordinance (Cap 101) s14 
 
BORO (Cap 383) arts 10 and 
11 
 
Basic Law art 39 

 

 

Fair  public  hearing  -   Rights  of  persons  charged  with  
criminal  offenses  -   Privilege  against  self-incrimination - 
Whether abrogation unconstitutional 
 
A was served a notice under Section 14(1)(d) of the  
Prevention of Bribery Ordinance (POBO) ordering 
him to appear before the Commissioner of the Inde-
pendent Commission Against Human Rights (ICAC).  

http://www.hklii.hk/eng/hk/cases/hkca/2012/241.html
http://www.hklii.hk/eng/hk/cases/hkcfa/2012/79.html


 

 

“Some fundamental rights and 

freedoms, of which freedom from 

torture is an example, are 

absolute so as to be non-derogable 

even in an emergency. The 

privilege against self-incrimination 

is not among them.” 

 

Chief Justice Ma  
A and the Commissioner of 

the ICAC 
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He was  expected  to  present  evidence  pertinent  to  the  investigation  being  
undertaken by the commission against a  named  person who was suspected of 
violating the ordinance. The notice enumerated what documents A was required 
to produce or to deliver to the investigator, the period within which to submit the 
said documents (that is, within 28 days from the date of notice) and that the  
failure or neglect to comply with the notice as well as the wilful making of a false 
statement is subject to a penalty. 
 
A applied under Order 32 rule 6 and Order 119 of the Rules of the High Court 
to seek to invoke the privilege against self-incrimination, arguing that POBO ss14
(1), 14(4) and 20 violated the provisions of the BORO arts 10 and 11 as well as 
Article 39 of the Basic Law. 
 
The summons were originally dismissed by the High Court. However, Appeal 
Committee exercised its discretion to grant leave to appeal to the CFA on the 
grounds that points of law of great and general importance were involved. 
 
A  argued  that  the  POBO  order  ran  contrary  to  the  privilege  against  
self-incrimination. He asserted that nothing in the POBO overrode the privilege 
against self-incrimination either expressly or impliedly. The Commissioner, on the 
other hand, posited that the assailed ordinance contains express words abrogating 
the right against self-incrimination.  
 
The Court began by explaining the import of Section 14, especially the orders 
which the ICAC may issue pursuant to Section (1). It considered the principle of 
legality  as a  canon of statutory  construction,  noting that  by virtue of  this  
principle, human rights and fundamental principles of law, even where derogable, 
could not be overridden, except by express words or necessary implication. The 
court deemed Section 20 of the ordinance, which permits cross-examination of a  
defendant on any inconsistency between her or his testimony and anything  
compelled under Section 14 to be an express provision as to the exhaustive use of 
which materials could be put to direct use under Section 14. The effect was a  
limitation on cross-examination on statements or declarations obtained under  
Section14, which was then analysed for its proportionality.  
 
The limited form of cross-examination permitted by Section 20 was found to be  
consistent with the common law position in regard to cross-examination on  
previous inconsistent statements. While such material would rightly be regarded 
as compelled, the court held that the compulsion was constitutional. Inconsistent 
statements went to witness credibility, not directly to the facts on issue. Moreover, 
there is no obligation on a defendant to enter the witness box, but there was a 
legal obligation on recipients of a Section14 notice to comply with it.  In finding 
the abrogation constitutional, the court concluded that both derivative and direct 
use of statements obtained under Section 14 notices were constitutional.  

http://www.hklii.hk/eng/hk/cases/hkcfa/2012/79.html
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“[G]iven that it is the practice of 

the Director, when deciding 

whether or not to remove a refugee 

claimant to the country of putative 

persecution, to have regard to 

humanitarian considerations, and 

that whether such claim is well-

founded , is a relevant 

humanitarian consideration, the 

Director must determine whether 

the claim is well-founded. ” 

 

Justice Chan PJ 
C and Others and the 

Director of Immigration and 
Others 

 

www.law.hku.hk/ccpl/ 

 

C and Others and The Director of Immigration and Others 

Court of Final Appeal 
[2013] HKCFA 21 
25 March 2013 
 
 
BORO (Cap 383) art 3  
 
Basic Law arts 22(4),  23(2),  

24 (2) (3) and 154 

 

 

Non—refoulement -  Whether Non—Refoulement a rule of 
customary international Law - Obligation to conduct Refu-
gee Status Determination -  Whether Non-Refoulement a 
peremptory norm  

The proceedings considered the process by which the 
appellants and others in their circumstances claimed 
protection as refugees upon arrival in Hong Kong.  
Hong Kong is not a signatory to the Refugee Conven-
tion, and it is the firm policy of the Hong Kong  
Government not to grant asylum to refugees. Claims 
in  this  regard  are  made  to  the  UNHCR  which  
processes  them in accordance with the procedural 
standards  for Refugee Status Determination under 
their  mandate.  The  UNHCR  makes  the  critical  
decision concerning repatriation and removal of such 
claimants, but the Director of Immigration’s practice 
was not to repatriate claimants pending determina-
tion.  
 
The three Applicants in the case on hand had all had 
their  claims  for  refugee  status  rejected  by  the 
UNHCR.  While they accepted that the Refugee Con-
vention had not been applied to Hong Kong, hence 
they could not avail themselves of the provisions con-
cerning non-refoulement contained in Article 33, it 
was  their  contention  that  the  principle  of  non-
refoulement had become a rule of customary interna-
tional law (CIL) as well as a peremptory norm, and as 
such, became part of the common law of the HKSAR. 
They further contended that to give effect to this CIL, 
the Hong Kong Government should make its own 
refugee status determination. It was put forward that 
the Director of Immigration (the ‘Director’) must not 
return any claimants without appropriate enquiry into 
their principle of non-refoulement claims (the First 
Ground).  
 
The court first turned to the Second Ground raised by 
the Appellants - that the decision to return a refugee 
claimant is subject to judicial review and must satisfy 
the  high standards  of  fairness  required  given  the  
gravity of the decision.  

http://www.hklii.hk/cgi-bin/sinodisp/eng/hk/cases/hkcfa/2013/19.html?stem=&synonyms=&query=%22facv%2020%22
http://www.unhcr.org/4ca34be29.pdf
http://www.unhcr.org/4ca34be29.pdf


 

 

“It is no answer to the Director’s 

failure to make an independent 

assessment to say that the power 

of removal is broad and 

unqualified and that it imposes 

upon him no duty to make an 

RSD.” 

 

Bokhary NPJ 
C and Others and the 

Director of Immigration and 
Others 
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The court began its analysis with a review of the context in which Director’s pow-
ers are conferred upon him, pursuant to the provisions of the Immigration Ordi-
nance.  The wide reaching powers of the Director, from refusal to land to the im-
position of conditions of stay to removal are grounded in statute, with the caveat 
that he must administer the scheme of immigration control as embodied in the 
Ordinance fairly and properly. It was also accepted that the Director may accept 
that a claim to refugee status is a relevant humanitarian or compassionate consid-
eration, and that he would consider the exercise of his power of removal inde-
pendently in each case on its own merits.  
 
The court went on to add that given the determination in the negative in Prabakar 
concerning whether the Secretary could rely solely on a determination by the 
UNHCR rejecting a claim to refugee status by that person where that person 
faced a well-founded risk of torture in the event of return, any decision concern-
ing removal orders must consider the circumstances of the individual concerned 
in order to be considered fair and proper. Since whether a person is a refugee is a 
relevant consideration to the exercise of discretion to remain, it follows that if a 
person claims refugee status, the Director must determine whether the claim is 
well-founded. If this were not the case, the power would be exercised in ignorance 
of relevant considerations, which the court found to be plainly impermissible.  
 
The court dismissed the submission by the Respondent that an adverse decision 
against the Director in the matter at hand, requiring the Government to imple-
ment RSD screening, would result in a flood of economic migrants. It noted that 
the concern of the court in the case in hand was not the grant of asylum, nor the 
Government policy to not grant asylum. The concern was limited to the potential 
return of persons to countries where they have a well-founded fear of persecution 
pursuant to the terms of the Refugee Convention.  
 
It was held that the practice of the Director when deciding whether or not to exer-
cise his powers under the Ordinance to remove a refugee claimant to the country 
of putative persecution was to have regard to humanitarian considerations, and 
that whether such claim was well-founded was such a humanitarian consideration. 
As such, the Director must determine, having regard to the high standards of fair-
ness required  and to the gravity of the consequence of the determination whether 
the claim is well founded. 
 
Given that the court had found favourably for the Appellants in determining the 
threshold question—it was deemed unnecessary to come to a conclusion on the 
First Issue as to whether non-refoulement as expressed in Article 33 has become a 
rule of law but not a peremptory norm. At the Court of Appeal, it was held that 
the discretion given to the Director by legislation was unfettered, and sufficient to 
override the CIL of non-refoulement.  

http://www.hklii.hk/cgi-bin/sinodisp/eng/hk/cases/hkcfa/2013/19.html?stem=&synonyms=&query=%22facv%2020%22
http://www.hklii.hk/eng/hk/legis/ord/115/sch1.html
http://www.hklii.hk/eng/hk/legis/ord/115/sch1.html
http://www.hklii.hk/cgi-bin/sinodisp/eng/hk/cases/hkcfa/2004/43.html?stem=&synonyms=&query=prabakar


 

 

 

International Jurisprudence 

“In this case, the constitu-

tional lens must take into 

account the privacy interests 

of anyone whose communica-

tions may be intercepted, 

and the interests of public 

safety” 

 

Moldaver and  
Karakatsanis JJ 

R v Tse  
 

R v Tse  

Supreme Court of Canada 
[2012] SCC 16  
03 April 2013 

Canadian Charter of Rights 

and Freedoms  ss 1, 8 

 

Criminal Code of Canada ss 

184.4, 185, 186, 188 

Interception of private communications - Interception of pri-
vate  communications -  Unreasonable  search and  seizure  - 
Whether judicial authorization available with due diligence 

The police under Section 184.4 of the Criminal Code 
conducted an unauthorized emergency wiretap when 
the daughter of a kidnapping victim began receiving 
phone calls from her father stating that he was being 
held for ransom. About 24 hours later, the police  
obtained judicial authorization for continued wiretap 
interceptions pursuant to Section 186 of the Code.  
 
The initial trial judge found that Section 184.4 was  
unconstitutional in that it contravened the right to be 
free from unreasonable search or seizure under Section 
8 of the Charter of Rights and Freedoms and was therefore 
not a reasonable limit under Section 1 of the Charter.  
 
The State appealed the declaration of unconstitutional-
ity in the present case.  
 
In considering Section 184.4, it was seen that the Sec-
tion provides for a police officer to intercept private 
communications without prior judicial authorization if 
the officer believes on reasonable grounds that the in-
terception is  immediately  necessary to prevent  and 
unlawful act that would cause serious harm, provided 
judicial authorization could not be obtained with rea-
sonable diligence. The Court held that the language of 
Section 184.4 when properly construed was far from 
vague  and  was  sufficiently  flexible  to  
provide for different urgent circumstances. However 
such provision was only available in ‘exigent circum-
stances’ where the ‘urgency of the situation’ causes the 
authority to believe on ‘reasonable grounds’ that judi-
cial  authorization  could  not  be  obtained  with 
‘reasonable diligence’.  
 
While Section 188 provided a process for obtaining 
temporary  authorization  in  circumstances  of urgency,  

http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/8002/index.do?r=AAAAAQAGYWxiZXJ0AAAAAAEC:/Documents%20and%20Settings/IBM's%20User/My%20Documents/__MACOSX
http://laws-lois.justice.gc.ca/eng/acts/C-46/
http://laws-lois.justice.gc.ca/eng/acts/C-46/
http://laws-lois.justice.gc.ca/eng/const/page-15.html
http://laws-lois.justice.gc.ca/eng/const/page-15.html
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R v Tse cont’d  

the Court accepted that there may exist instances wherein the provisions made in 
Section 188 would not be timely to prevent harm. This therefore was the reason for 
the provisions made in Section 184.4 to meet such exigent needs that cannot be met 
under Section 188. However it was stated that Section 184.4 applied in very limited 
circumstances.  
 
The court found that the stringent conditions Parliament  imposed to ensure that 
Section 184.4 was only used in exigent circumstances effected an appropriate  
balance between and individual’s reasonable expectation of privacy and society’s  
interest in preventing serious and immediate harm.  
 
However considering the deficiency wherein which Section 184.4 contains no provi-
sions for accountability measures, particularly ‘after the fact notice’ to be given to 
the parties whose private communications were intercepted was a fatal flaw in the 
provision and therefore failed to meet the Constitutional standards set out in  
Section 8 of the Charter. Other emergency legislation provisions which similarly did 
not require prior judicial authorization still required an after the fact notice made to 
a judge or a justice of the police. This was so in order to ensure that police would 
not abuse their extraordinary powers and to provide transparency in the process. 
Therefore while Section 184.4 did strike a balance between the need to protect so-
cial interest and an individual’s right to privacy, the Section was unconstitutional 
because it did  not make provisions for accountability after the fact.  
 
With the provision found unconstitutional due to the lack of accountability meas-
ures, the Court went on to decide where the legislation could be justified under 
the Oakes test for Section 1 of the Charter, which allows reasonable limitations on 
rights and freedoms through legislation if it can be demonstrably justified.  
 
The test requires proportionality between the legislation and the objectives of the 
legislation. In this case, it was found that the ability to meet the objective of section 
184.4 (using wiretaps in emergency situations) would not be impacted by a notice 
requirement. Moreover, imposing an accountability measure would allow targeted 
individuals to later challenge invasions of privacy and obtain meaningful remedies. 
As a result, the Court found there was a lack of proportionality, and could not be 
saved under section 1 of the Charter. 
 

While it was open to the Court to read in a notice requirement, the Court found 
that it would be inappropriate in the case on hand. The Court therefore declared 
the legislation unconstitutional, but stayed the effect of their ruling for 12 months 
to give time for Parliament to bring the section in conformity with the Charter.  
 

“[T]he word ‘necessary’ does not 

in our view require that unau-

thorized interception is the only 

effective means - or even the most 

effective means available to 

police.” 

 

Moldaver and  
Karakatsanis JJ 

R v Tse  

http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/8002/index.do?r=AAAAAQAGYWxiZXJ0AAAAAAEC:/Documents%20and%20Settings/IBM's%20User/My%20Documents/__MACOSX
http://laws-lois.justice.gc.ca/eng/const/page-15.html
http://en.wikipedia.org/wiki/R._v._Oakes
http://laws-lois.justice.gc.ca/eng/const/page-15.html
http://laws-lois.justice.gc.ca/eng/const/page-15.html
http://laws-lois.justice.gc.ca/eng/const/page-15.html
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“There is, of course the risk 

that the very availability of 

such orders [irreversible ex parte 

orders] may be exploited by the 

unscrupulous in the hope that 

SIAC may thereby me induced 

to receive untruthful evi-

dence….” 

 

Lord Brown 
W and Others v Secretary 

of State for the Home 
Department 

The Supreme Court of the 
United Kingdom 
[2012] UKSC 8  
7 March 2012 

ECHR arts 2, 3, 8 

 

Immigration Act  ss 3 (5) (a) 

 

Special Immigration Appeals 

Commission Act  s5 (6) (a) 

 

CAT art 13  

Closed  material  proceedings  -   Collateral  prejudice  -  
Diplomatic relations - ex parte order - Grounds for deportation 
- Irrevocable non-disclosure order - National Security -  Open 
justice  -  Permanent  injunction  -  Special  advocates  -  
Special Immigration Appeals Commission -  Torture, Cruel, 
Inhuman or Degrading Treatment or Punishment  

The Appellants were all Algerian nationals whom the 
secretary of State for the Home Department decided to 
deport  to  Algeria  under  Section  3 (5)  (a)  of  the  
Immigration Act on the grounds of national security. 
There was a real risk that the Appellants upon return 
to Algeria would be subjected to ill-treatment at the 
hands of the Algerian authorities.  
 
In this regard one of the Appellants was able to put for-
ward material from sources which were relevant to his 
safety upon return. However the source/s in fear of 
reprisals from the Algerian authorities should their 
identity  be  disclosed  was  willing  to  provide  such  
evidence only on an absolute and irrevocable assurance 
that  there  would be  no onward disclosure  to the  
Algerian authorities.  
 
The Respondents,  in  opposing the petition  to the 
Court, firstly stated that such absolute and irrevocable 
order  if  made  could  seriously  imperil  the  future  
diplomatic relations of the State if such information 
received  following such  order  was  relevant  to  the  
national security of a foreign state. The Court rejected 
this argument stating that it was a substantial defense 
that  the Secretary  of  State  is  subject  to final  and  
absolute Court orders and therefore could not be held 
liable for withholding information from a foreign state.  
 
Furthermore, it was held that it was necessary that the 
Special  Immigration  Appeals  Commission  (SIAC),  
the  body which deals with appeals against decisions 
made  by  the Home  Office  to deport,  or  exclude,  
someone from the UK on national security grounds  
was able to obtain all relevant and necessary informa-
tion before arriving  at  a decision  with  regards  to  the 

W and Others v Secretary of State for the Home Department 

http://www.legislation.gov.uk/ukpga/1971/77
http://www.bailii.org/uk/cases/UKSC/2012/8.html
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Appelant’s safety. The Court was therefore of the view that the SIAC was well 
within its powers to make such absolute and irreversible order. In making such   
order  the  Court  stipulated that the SIAC would need to obtain information with 
regards to the proposed evidence to be submitted by the Appellant’s witnesses, the 
circumstances and the reasons why the witness claims to fear reprisals and how the 
Appellant had come to know of the evidence of the witness in question. Further, if 
was stated that the SIAC should take measures to persuade the witness to give  
evidence in the usual manner.  

Subsequently, if the SIAC is satisfied that the witness can give evidence that is  
decisive or highly material to the issue of the Appellants return to his home country 
and if there is no reason to doubt that the witness genuinely and reasonably fears 
reprisals if such information was disclosed, such ex parte order would be granted.  
 
While the Court accepted that such power to grant an absolute and irreversible ex 
parte order would in fact tie the hands of the Secretary of State by preventing the 
checking of the evidence for authenticity and credibility, which could in turn be 
used by persons to submit false evidence, if there was such clear justification for the 
need to issue such order, the SIAC would be able to grant such order provided that 
this power is used sensibly and sparingly.  
 
The very fullest disclosure should be demanded of Applicants in the position of 
those in the current proceedings, including oral or written evidence from the party 
witness seeking the assurance, the particular circumstances in which the witness 
claims to fear reprisals, and how the Applicant may have come to hear about the 
proposed witness’ evidence, including enumerating the steps they have taken in or-
der to encourage him to give his or her evidence in the usual way subject to the 
usual steps taken to safeguard witnesses. Adding to this Court also stated that it 
should be open to the Secretary of State to try and persuade the SIAC to seek from 
either the Appellant or the witness a sufficient waiver of the ex parte order where it 
was apparent that the information disclosed may be of some importance with re-
gard to national security concerns.  

W and Others v Secretary of State for the Home Department 

“It is inimical to the fundamen-

tal principles …of open justice 

and, above all, procedural 

fairness to make an order 

without giving the Secretary of 

State and opportunity to be 

heard is a clear breach of the 

principles of natural justice. 

Any such order required com-

pelling justification.” 

 

Lord Dyson 
W and Others v Secretary 

of State for the Home 
Department 

Fatou Sonko v Spain  

CAT Committee 
CAT/C/47/
D/368/2008  
20 February 2012  
 

CAT arts 1(1), 12, 16(1), 16

Findings of fact -  Weighing or reassessing the credibility of  
national authorities - Effective control -  Obligation to conduct an 
investigation -  Agents of the State Party  
 
The complainant, a Senegalese national, asserted that her 
deceased brother was a victim of a violation by Spain of  
Article 1(1) and Article 16(1) and (2) of the Convention.  

http://www.bailii.org/uk/cases/UKSC/2012/8.html
http://www.bayefsky.com/doc/spain_t5_cat_368_2008.doc
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Fatou Sonko v Spain cont’d   

The complainant explained that she and her brother and two other African migrants 
were taken abroad a vessel by Spanish Civil Guards while swimming along the coast 
between Belionex and Benzu. When vessel reached the vicinity of Bastiones Beach in 
Moroccan territorial waters, the Spanish civil guards punctured the dinghies of the 
men and asked them to jump off the vessel. Her brother pleaded not to be thrown 
overboard as he did not know how to swim. The Spanish civil guard nevertheless 
forced him to let go and threw him into the sea. The Spanish civil guard tried to res-
cue her brother but he already drowned. 

The preliminary inquiry court dismissed the proceedings initiated by the author, based 
on its finding that it was not competent to hear a case concerning events that tran-
spired in Moroccan territory. After appeal to the Ombudsman, the Attorney General 
ordered that the matter be investigated and determined.  

The complainant contended that the throwing of the migrants overboard constituted 
inhumane and degrading treatment, was an offense against their personal dignity, and 
put their lives in danger. She further asserted that she had exhausted domestic reme-
dies, and criticized the inability of her family to be joined as legal parties to the pro-
ceedings. She argued that once the migrants had been brought on board the Spanish 
vessel, the Spanish authorities were responsible for what happened on the vessel and 
for providing due protection for persons under that flag.  

She maintained that the principle of non-refoulement obligates States to authorize 
temporary admission or entry of asylum-seekers and to provide them with access to a 
procedure for arriving at a substantive determination as to whether they would be in 
danger of losing their lives, being deprived of their freedom or being subject to torture 
if returned. In support of this she referred to a previous report of the Ombudsman 
which detailed his objections to the procedures used by the Provincial Maritime Ser-
vice for returning persons intercepted in Moroccan waters near the border with Spain. 
That report stated that the decisive factor was not whether the asylum-seekers were on 
Spanish territory, but rather whether they were in the effective control of Spanish au-
thorities. Given her assertion that she and her brother had been taken on board the 
Spanish vessel, it was obvious that they would be considered as being under effective 
control. 

The State party meanwhile asserted the inadmissibility of the complaint due to the 
non-exhaustion of domestic remedies citing the pending Ombudsman’s investigation. 
It likewise denied that the complainant and her family were not allowed to participate 
in the proceedings before the original examining court and disputed the allegation 
that the Spanish Civil Guards endangered the lives of the immigrants.  

The committee first considered the admissibility of the complaint under Article 22 of 
the Convention. Having established that the case had been dismissed from the exam-
ining court, no obstacles to the consideration of the merits of the complaint were 
found.  

 

“[I]t was not indispensable for 

the complainant (and/or 

another family member) to be 

joined as a party to the proceed-

ings for the State party to fulfill 

its obligation under article 12 

of the Convention, and that 

the obligation to investigate 

indications of ill-treatment is 

an absolute duty under the 

Convention and falls to the 

State.” 

 

Fatou Sonko v Spain 

http://www.bayefsky.com/doc/spain_t5_cat_368_2008.doc
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Turning to the merits, the committee recalled that it was not its task to weigh the evidence or to reassess 
statements concerning facts or credibility of the relevant national authorities. While it was acknowledged that 
the accounts of events on the evening in question differed, both parties agreed that the complainants brother 
and the other swimmers were intercepted by a Civil Guard vessel and were brought on board alive. Both also 
agreed that Mr. Sonko was unwell by the time he reached the beach, and that efforts to revive him failed.  

The committee then recalled its general comment No. 2 , which provides that a State party’s jurisdiction  
includes any territory where a State exercises its jurisdiction, directly or indirectly, in whole or in part, de jure 
or de facto effective control in accordance with international law. The committee found that the Civil Guard 
officers did exercise such control over the persons on board their vessel, and that as such they were responsi-
ble for their safety. It fell to the State party to explain the circumstances surrounding Mr. Sonko’s death.  
Finally, although the complainant relied on violations of only Articles 1 and 16 of the Convention, the  
committee considered that Article 12, which provided for  competent authorities proceed to a prompt and 
impartial investigation also had bearing. The State party was deemed to have failed to notify family members 
promptly, and had fallen short in its obligation to investigate.  
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